
 
 
 
 

LEGAL OPINION REGARDING EMPLOYEES AND UIF FOR COVID-19 
 
 
From the outset, it is worth mentioning that the issues raised, and faced, by your members (and 
most other employers over this period) are novel in the employment law context, and the South 
African courts are yet to pronounce on them. Furthermore, the situation is dynamic and is subject to 
change without notice. What this means is that, although we can provide you and your members 
with some general advice, before your members pursue a course of action, they should take full 
legal advice, which advice will depend on all the relevant facts applicable to that specific member 
and their employee’s situation, and the contract between them. However, our advice in general 
terms is as set out below. 
  
Salaries and “no work no pay” 
  
As general propositions: 
  

1. if an employee is prevented by some supervening impossibility (such as the COVID-19 
pandemic and/or the Lockdown) from tendering their services to their employer, the 
employer is released, during the period of the impossibility, from their obligation to 
remunerate the employee (“the first proposition”); and 

  
2. if an employer is prevented by some objective and unforeseen supervening impossibility – 

that the employer could not guard against, and was brought about through no fault of its 
own – from making work available for its employees and/or providing its employees with 
work, the employer is released, during the period of the impossibility, from their obligation 
to remunerate their employees (“the second proposition”). We would advise that for an 
employer, the COVID-19 pandemic and/or the Lockdown (and the entailing regulations etc), 
would be such an impossibility. Ie the Level 5 lockdown where the employer cannot offer 
work and the employee cannot tender their services at all. 

  
These two propositions are based on South Africa’s common law of contract regarding supervening 
impossibility/impossibility of performance and are in accordance with the “no work, no pay” 
principle which is still applicable. The second proposition also draws on authority from a case in a 
Botswanan Court of Appeal, which we believe will be at least persuasive in a South African Court. 
  
In relation to the first proposition, employers would need to determine whether or not their 
employees can tender their services remotely, either in full or in part, and consider whether a partial 
pay for partial work approach can be adopted.  
  
Currently, in most situations, both the first and second propositions apply: due to some supervening 
impossibility employees cannot tender their services, and employers are closed and therefore 
cannot make work available. In such a situation, an employer is released from its obligation to pay 
salaries. 
  
Some of your members, however, may be in a different position to that outlined above. This is so as 
certain of your members, we assume, will be providing essential services, and your members’ 
employees may therefore, if your members do the necessary (i.e. register their employees as 



essential staff), be in a position to tender their services to your members.  Your members in such a 
situation, would have to rely on the second proposition, as although their employees would (or may) 
be able to tender their services, your members may not be able to provide work and/or make work 
available because, for example, either your members’ patients cannot or will not avail themselves 
for medical procedure, or, because your members' physical practices / operating rooms are closed 
due to some Government intervention.  Your members, in such a situation, would therefore, be 
released from paying their employees’ salaries for as long as the Lockdown/COVID-19 (which is 
unforeseen, could not be guarded against, and has not been brought about through any fault of your 
members) made it that your members could not provide work and/or make work available to their 
employees. 
  
The sentiments expressed by Government 
  
The sentiments expressed by the Government (such as all employees over 60 having the choice to 
work from home or having to take paid leave) are not law and are merely encouragements for 
employers to try and do everything reasonably possible to keep supporting their employees during 
this period.  They can be considered as options that an employer has and may, in certain situations, 
be useful starting points when an employer considers alternatives to retrenchment. 
  
There will shortly be occupational health and safety guidelines published which will outline how 
employers are to deal with employees and workplaces in light of COVID-19. We suspect that those 
guidelines will outline how employers are to handle employees who may be particularly vulnerable. 
We do not expect that those guidelines will require employers to keep remunerating employees 
while it is impossible or potentially fatal to the business to do so, or require employers to give their 
employees who are above the age of 60 indefinite paid leave. 
  
The UIF 
  
C19 TERS 
  
The Department of Labour and the UIF have established funds and to assist employers and 
employees through the COVID-19 Pandemic. The main assistance established by the UIF in relation 
to COVID-19 is the COVID-19 Temporary Employee/Employer Relief Scheme (“C19 TERS”). The 
purpose of the C19 TERS is essentially to assist employers in paying employees where the employer 
has temporarily closed its operations, completely or partially, as a direct result of COVID-19. The 
employer must make the application to the UIF on behalf of its employees. The UIF will, however, 
only pay a limited amount. In situations where the employer is still able to make some contribution 
to employees’ salaries, the UIF will “top up” what the employer pays, also subject to some limits. We 
have written about the C19 TERS on our website, which can be accessed by the going to the 
following link: https://www.tabacks.com/news-and-insights/2020/3/covid-19-some-practical-
guidelines-for-employers 
  
Albeit there is much uncertainty around the C19 TERS, our experience is that it does, or at least can, 
(eventually) work and pay out. Your members ought to apply on behalf of their employees. This 
application process must be done online, however, preceding that, your members will need to 
register as an employer for purposes of the C19 TERS, which process also happens online. These 
processes are not complex, and your members can start by sending a blank email 
to Covid19ters@labour.gov.za, where after they will receive an automated response with guidelines 
and other necessary documents attached. 
  
Below are links to some further useful resources: 

https://www.gov.za/speeches/labour-temporary-employer-employee-relief-scheme-during-coronavirus-covid-19-27-mar-2020
https://www.tabacks.com/news-and-insights/2020/3/covid-19-some-practical-guidelines-for-employers
https://www.tabacks.com/news-and-insights/2020/3/covid-19-some-practical-guidelines-for-employers
mailto:Covid19ters@labour.gov.za


  
The Department of Labour’s UIF COVID-19 FAQ’s: 
http://www.labour.gov.za/DocumentCenter/Publications/Unemployment%20Insurance%20Fund/C
OVID%2019%20FAQ...pdf 
  
The user registration guide for employers: 
http://www.labour.gov.za/DocumentCenter/Publications/Unemployment%20Insurance%20Fund/C
OVID%2019%20TERS%20SOLUTION%20USER%20GUIDE.pdf 
  
UIF’s ordinary “reduced working time” option 
  
Should employers and employees not want to go the C19 TERS route for some or other reason, 
employees can claim the ordinary reduced working time benefit from the UIF, which was, when it 
was originally created, intended to offer relief and support to employees who lose their income due 
to reduced working time, despite being employed. This benefit is also limited. We, however, think it 
is best to first try and go the route of the C19 TERS, as we believe that the turnaround time can be 
faster and the process simpler owing to its emergency nature.  
  
Answers to the question how you and your members ought to proceed 
  

1. firstly, employment contracts and their terms and conditions can be amended and varied by 
agreement. Your members therefore can engage with their employees in an attempt to 
come to some arrangement with their employees in relation to say reduced remuneration, 
limited hours and duties and leave entitlements. In our experience many employers have by 
agreement with their employees, reduced salaries over this period; 

  
2. secondly, if your members’ employees are prevented from tendering their services and/or if 

your members cannot make work available and/or cannot provide work (in circumstances as 
stated above), your members will be released from their obligations to remunerate their 
employees. In our experience, in as much as is possible, employers have continued to 
remunerate their employees during the Lockdown. However, it is inevitable that such 
changes as employees are prevented for longer and longer periods from tendering their 
services to their employers and their employers remain closed; and 

  
3. thirdly, your members ought to apply to the UIF, on behalf of their employees, in 

accordance with the above mentioned procedure, so their employees can get some relief. 
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